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(5 U.8.0. 3301, 3302; E.O. 10577, 3 CFR 1854
1958 Comp., p. 318.)
Usirep StaTEs Civin SERV-
1CE COMMISSION,
JAmEs C. Sery,
Erecutive Assistant
to the Commisstoners.

CFR Doc.77-14060 Filed 5-16-77;8:45 am|

PART 213—EXCEPTED SERVICE
Department of the Interior
AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: This section is amended to
show that one position of Assistant to the
Under Secretary is excepted under
Schedule C because the position is con-
fidential in nature.

EFFECTIVE DATE: May 17, 1977.
FOR FURTHER INFORMATION CON-
TACT:
Bill Bohling (202-632-4533) .
Accordingly, 5 CFR 213.3312(a) (46) is
added to read as follows:
§213.3312 Department of the Interior.

ta) Ofiice of the Secretary. * * *
(46) One Assistant to the Under
Secretary. -
(5 US.C. 3301, 3302; BO. 10577, 3 CFR 1954~
19058 Comp., p. 218,)

Uxrren StaTes CIviL SERV-
1cE COMMISSION,
James C. Sery,
Executive Assistant
to the Commissioners.

{FR Doc.77-14058 Piled 5-16-77:8:45 am|

PART 213—EXCEPTED SERVICE
Entire Executive Civil Service
AGENCY: Civil Sgrvice Commission.
ACTION: Final rule,

SUMMARY: This amendment excepts
from the competitive service under
Schedule A all positions not in excess of
GS-13, whose incumbents will implement
the National Youth Conservation Corps
program and are to be paid out of funds
allocated under title III of the Compre-
hensive Employment and Training Act
of 1973, as amended. Employment under
this exception Is not to exceed 18 months
from the date that funds are authorized
for this program under title ITI of CETA.
This exception is granted because it is
impracticable to examine for these
positions.

EFFECTIVE DATE: May 16, 1977. -

FOR FURTHER INFORMATION CON-
TACT:

William Bohling, 202-632-4533,

Accordingly, 5§ CFR 213.3102(hh) 1is
amended to read as follows:
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§213.3102 Entire Executive Civil Serv-

ice.
» . . . -
(hh) All positions not in excess of

GS-13, whose incumbents will implement
the National Youth Conservation Corps
program and are to be paid out of funds
allocated under title III of the Compre-
hensive Employment and Training Act
of 1973, as amended. Employment under
this exception is not to exceed 18 months
from the date that funds are authorized
for this program under title III of CETA.
(5 US.0. 8301, 3302: BO 10577, 8 CFR 1054
1958 Comp., p. 218.)

Unitep StaTEs Civil SErv-
1cE COMMISSION,
James C. SPry,
Executive Assistant to
the Commissioners.

|FR Doe.77-14111 Flled 5-13-77,10:49 am |

Title 7—Agricuiture
CHAPTER IIl——ANIMAL AND PLANT
HEALTH INSPECTION SERVICE, DE-

PARTMENT OF AGRICULTURE

PART 354—OVERTIME SERVICES
RELATING TO IMPORTS AND EXPORTS

Commuted Traveltime Allowances

AGENCY: Animal and Plant Health In-
spection Service, USDA.

ACTION: Final rule,

SUMMARY: This document amends ad-
ministrative instructions prescribing
commuted traveltime. These amend-
ments establish commuted traveltime pe-
riods as nearly as may be practicable to
cover the time necessarily spent in re-
porting to and returning from the place
at which an employee of the Plant Pro-
tection and Quarantine Programs per-
forms overtime or holiday duty when
such travel s performed solely on account
of such overtime or holiday duty. Such
establishment depends upon facts within
the knowledge of the Animal and Plant
Health Inspection Service.

EFFECTIVE DATE: May 17, 1977.

FOR FURTHER INFORMATION CON-

TACT:
H. I. Rainwater, Regulatory Support
Staff, Animal and Plant Health Inspec-
tion Service, Plant Protection and
Quarantine Programs, U.S. Depart-
ment of Agriculture, Hyattsville, MD
20782, 301-436-8247.

Therefore, pursuant to the suthority
conferred upon the Deputy Administra-
tor. Plant Protection and Quarantine
Programs, by 7 CFR 354.1 of the regula-
tions concerning overtime services re-
lating to imports and exports, the ad-
ministrative instructions appearing at 7
CFR 3542, as amended, March 18, 1977
(42 FR 15055) prescribing the commuted
traveltime that shall be included in each

period of overtime or holiday duty are
further amended by adding (in appro-
priate alphabetical sequence) the infor-
mation as shown below:
The following entry is added to the
table in 7 CFR 354.2:
§ 354.2 Administrative instructions pre-
scribing commuted traveltime,
- - - » -
Commuted traveltime allowances

{In hours)
Meotropolitan
Location covered  Berved from— aron
Within Outside
Add;
- - - - -
Louisians: Laks Crowley. ..c.vioveeee 3
Chaties
Neow Mexico ElPod0, TexXeoeuuenn. 0
Columbus,
Puerto Rico: Guanlea. Ponoe... . ..coiiiaiiias 2
wxas;
Hergatrom AFB... San Antondo. ... ... a
Rotert Grey " TSI 6

Army Alrfleld.
» - - . -

(04 8tat, 561; (7 U.5.C, 220).)

It is to the benefit of the public that
this instruction be made effective at the
earliest practicable date. Accordingly, it
is found upon good cause, under the ad-
ministrative procedure provisions of 5
U.S.C. 553, that notice and other public
procedure with respect to the foregoing
amendment are unnecessary and good
cause is found for making it effective less
than 30 days after publication in the
FEDERAL REGISTER.

Nore—The Animal and Plant Health In-
spection Service, Plant Protection and Quar-
antine Programs has determined that this
document does not contain s major proposal
requiring preparation of an Infiation Impsot
Statement under Executive Order 11821 and
OMSB Circular A-~107,

Done at Washington, D.C., this 11th
day of May, 1977.

James O. Lee, Jr,,
Deputy Administrator, Plant
Protection and Quarantine
Programs, Animal and Plant
Health Inspection Service.

(FR Doc.77-14023 Piled 5-16-77,8:45 am]

CHAPTER VII—AGRICULTURAL STABILI-
ZATION AND CONSERVATION SERVICE
(AGRICULTURAL ADJUSTMENT), DE-
PARTMENT OF AGRICULTURE

BEEF RESEARCH AND INFORMATION

Procedure for Conduct of Referendums

Cross RerireENcE: For a document es-
tablishing procedure for conducting ref-
erendums regarding any Beef Research
and Information Order, see FR Doc. 77~
14021, in the Rules and Regulations Sec-
tion of this issue.
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CHAPTER XI—AGRICULTURAL MARKET-
ING SERVICE (MARKETING AGREE-
MENTS AND ORDERS: MISCELLANE-
0OUS COMMODITIES), DEPARTMENT OF
AGRICULTURE

PART 1260—BEEF RESEARCH AND
INFORMATION

Subpart—Procedure for the Conduct of
Referendums In Connection With Beef
Research and Information Order

AGENCIES: Agricultural Marketing
Service and Agricultural Stabilization
and Conservation Service USDA,

ACTION: Final rule.

SUMMARY: This rule establishes the
procedure for conducting referendums
with respect to any Beef Research and
Information Order or amendment issued
pursuant to the Beef Research and In-
formation Act. Such a rule is necessary
because an order must be spproved in
a referendum among eligible beef pro-
ducers before the Qrder can become ef-
fective. It will give beef producers notice
of eligibility requirements, registration
and voling procedures, challenges of eli-
gibility, and publication of the result of
each referendum.

EFFECTIVE DATE: May 17, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Robert Cook, Agricultural Stabiliza-
tion and Conservation Service, U.S.
Department of Agriculture, Washing-
ton, D.C. 20250 (202-447-7998),

SUPPLEMENTARY INFORMATION:
The Act provides that the Secretary of
Agriculture shall issue a Beef Research
and Information Order, or amendments
thereto, applicable to producers and
slaughterers of cattle to effectuate the
delcared policy of the Act. The Act fur-
ther provides that the Secretary shall
conduct a referendum among cattle pro-
ducers for the purpose of ascertaining
whether the issuance of an Order is ap-
proved or favored by cattle producers.
This procedure for the conduct of refer-
endums is in accordance with the au-
thority vested in the Secretary of Agri-
culture by the Act.

The proposed rules for conducting ref-
erendums were published in the FEpEraL
Recister on April 15, 1977 (42 FR
19885), and interested persons were in-
vited to submit comments on the propos-
al by April 30, 1977.

Two changes in the proposed rules
were recommended in the comments re-
ceived. One suggestion was to change
the 12-day voting period provided for in
§ 1260.201(n) to an 11-day voting period
in order that the voting period for the
forthcoming referendum could be sched-
uled during a suggested perlod which
included the 4th of July holiday-short-
ened workweek. Such a change is unnec-
essary since §1260.204 provides that
Sundays and Federal holidays are
counted in the computation of time ex-
cept where the last day falls on a Sun-
day or holiday; then the next business
day shall be the last day. Also, these rules
are applicable not only to the forthcom-
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ing referendum but to all referendums
held under any order or amendments is-
sued under the Act. Therefore, it would
be impractical to include special provi-
sions to accommodate particular situa-
tions occurring in different referendums.

It was also recommended that para-
graph 1260.207(b) be changed to provide
that a list of registered producers be
prepared on a daily basis and made avail-
able for inspection throughout the regis-
tration period in addition to a complete
list of registered producers to be prepared
alter the registration period closes, The

- recommended change s adopted since it

results in a more open registration pro-
cedure by making the names of reg-
istrants avallable to the public daily
rattll:é' than only after the registration

riod.

The following other changes are also
made to clarify or correct provisions in
the proposed rules:

Section 1260.202 is added to the rules.
It was inadvertently omitted in the pro-
posed rules published for comment, The
section outlines responsibilities of the
Deputy Administrator, ASCS, State ASC
committees, and county ASC committees
for conducting referendums. This added
séction represents no substantive change
from the proposal since the duties of the
Deputy Administrator and the State and
county ASC committees are stated in
other provisions elsewhere in the rules.

The wording of §1260.206(b) is
changed to show that proxy registration
and voting is not permitted for individ-
ual producers.

Section 1260.209(a) is changed by add-
ing a requirement that any challenge
of & person's eligibility must be made
prior to the end of the voting period.
This requirement is necessary to provide
adequate time for resolving any chal-
lenges or appeals and compiling the final
results of the referendum within the lim-
its specified in the rules.

Since this procedure is essentially the
same as the proposed rule published
April 15, 1977, and an earlier effective
date will not impose any additional bur-
den on any person, good cause exists for
making the procedure effective on. less
than 30 days notice,

Accordingly, with these changes and
additions, the proposed rules (7 CFR
fart, 1260) are adopted as set forth be-

ow,

Issued at Washington, D.C., this May
11, 1977.

VICTOR A, SENECHAL,
Acting Administrator, Agricul-
tural Stabilization and Con-
servation Service,

InviNG W. THOMAS,
Acting Administrator,
Agricultural Marketing Service.

Subpart—Procedure for the Conduct of Referen-
dums in Connection with Beef Research and
Information Order

Sec,

1260.200
1260201
1260202
1260.203
1260204

Referendums,

Definitions.

Supervision of referendum.
Requirements of referendum,
Computation of time,
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Sec.
1260205 Public notice.
1260.208 Eligibility.
1260207 Registration.
1260.208 Voting.
1260209 Challenge of eligibility,
1260.210 Recelving ballots.
1260211 Canvassing ballots,
1200212 County ASCS Office report.
1200213 State ASCS Office report.
1260.214 Results of the referendum.
1260.215 Dispesition of ballots and records.
1260.216 Suspensfon and termination of
order.
1260217 Instructions and forms,

AvuTHoRITY: (Bec. 17, Pub. Law 94-204, 90
Stat. 537 (7 US.0. 2916).)

Subpart—Procedure for the Conduct of
Referendums in Connection With Beef
Research and Information Order

§ 1260.200 Referendums

Referendums for the purpose of ascer-
taining whether the issuance by the Sec-
retary of Agriculture of a Beef Research
and Information Order, or the amend-
ment, continuance, termination, or sus-
pension of such an Order, is favored by
producers, shall, unless supplemented or
modified by the Secretary, be conducted
in accordance with this Subpart.

§ 1260.201 Definitions.

(8) “Secretary” means the Secretary
of Agriculture or any other officer or em-
ployee of the U.8. Department of Agri-
culture to whom there has heretofore
been delegated, or to whom there may
hereafter be delegated, the authority to
act In his stead.

(b) “ASCS" means the Agricultural
Stabilization and Conservation Service.

(c) "Act” means the Beef Research
and Information Act (7 U.S.C. 2901 et
seq.) and any amendments thereto.

(d) “Deputy Administrator" means the
Deputy or Acting Deputy Administrator,
Programs, Agricultural Stabilization and
Conservation Service, U.S. Department of
Agriculture.

(e) “State ASC Committee” means the
group of persons within a State desig-
nated by the Secretary to act as the State
Agricultural Stabilization and Conser-
vation committee,

(f) “County ASC Committee" means
the group of persons within a county
elected to act as the county Agricultural
Stabilization and Conservation com-
mittee, pursuant to the regulations gov-
erning the election and functioning of
the county Agricultural Stabilization
and Conservation committee.

(g) “County ASCS Executive Director"
means the person employed by the
county ASC committee to execute the
policies of the county ASC committee and
be responsible for the day-to-day oper-
ation of the county ASCS office, or the
person acting in such capacity.

(h) “Person” means any individual,
group of individuals, partnership, cor-
poration, association, cooperative, or any
other entity.

(1) “Cattle” means live domesticated
bovine quadrapeds.

(§) “Producer” means any person who
owns or acquires ownership of cattle
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other than one who acquires cattle
solely for the purpose of slaughter: Pro-
vided, That a person shall not be con-
sidered to be a producer if his only share
in the proceeds of a sale of cattle or beef
is a sales commission, handling fee, or
other service fee.

(k) “Order” means the Beef Research
and Information Order or any amend-
ment thereto promulgated pursuant to
the Act with respect to which the Sec-
retary has directed that a referendum
be conducted.

(1) “Representative Period” means
a consecutive twelve-month period pre-
ceding the referendum designated by the
Secretary.

{m) *“Registration Period” means a
12-day period to be announced for-the
registration of producers desiring to vote
in a referendum. The registration period
shall end not less than ten calendar days
prior to the first day of the voting
period.

(m) “Voting Period" means a 12-day
period to be announced for voling in a
referendum.

§ 1260.202 Supervision of referendum.

The Deputy Administrator shall be in
charge of and responsible for conduct-
ing each referendum in accordance with
this subpart. Each State ASC commitiee
shall be in charge of and responsible for
conducting the referendum in its State.
Each county ASC committee shall be re~
sponsible for conducting the referendum
in its county.

§ 1260.203 Requirements
dumn.

No Beef Research and Information
Order or amendment thereto {ssued un-
der the Act shall become effective unless
the Secretary determines (a) that valid
ballots were cast by at least 50 percent
of the eligible producers registered to
vote, and (b) that the issuance of such
Order is approved or favored by not less
than two-thirds of the producers casting
valid' ballots in such referendum.

5 1260.204  Computation of time.

Sundays and Federal holidays shall be
included in computing the time allowed
for the filing of any documents or taking
any action: Provided, That when such
time expires on a Sunday or a Federal
holiday, such period shall be extended
;o include the next following business

ay.

§ 1260.205 Public notice.

Advance public notice of the referen-
dum shall be provided without adver-
tising expense by the State and county
ASCS offices by means of newspapers,
television, county newsletter, county ex-
tension agents, ete. Such notice shall an-
nounce the registration requirements
and other pertinent information.

§ 1260.206  Eligibility.

() Eligible Producer. Each person
who was a producer at any time during
the representative period is entitled to
register and vote in’the referendum.
Each producer entity shall be entitled to
cast only one ballot in the referendum.

of referen.

RULES AND REGULATIONS

(b) Proxy Registration and Voling.
Proxy registration and voting Is not au-
thorized except that an officer or em-
ployee of a corporate producer, or any
guardian, administrator, executor, or
trustee of 8 producer’s estate, or an au-
thorized representative of any producer
entity (other than an individual pro-
ducer), such as a corporation or partner-
ship, may register and cast a ballot on
behalf of such entity. Any individual
registering to vote in the referendum on
behalf of any producer entity shall cer-
tify that he is authorized by such entity
to take such acion.

(¢) Joint and Group Interest, A group
of individuals, such as members of a
family, joint tenants, tenants in com-
mon, & partnership, owners of commu-
nity property, or a corporation, engaged
in the production of cattle as a producer
entity shall be entitled to only one vote:
Provided, however, That any member of
A group may register to vote as a pro-
ducer if he is an eligible producer sepa-
rate from the group.

§ 1260.207 Registration.

(a) Registration procedure. Each pro-
ducer desiring to vote in the referendum
must register during the registration
period with the county ASCS office serv-
ing the county In which his farm or
ranch headquarters is located. An
absentee producer who does not have a
local headquarters may register and vote
in any county where his cattle are
located, but shall register and vote in
only one such county. To register, a
producer must complete & registration
card, Form ASCS-151, during the regis-
tration period. Registration may be In
person or by mail. A producer who
wishes to register by mail may request
the county ASCS office to mall him a
registration card. A registration card
shall be considered received during the
registration period if (1) it was delivered
in person to the county ASCS office prior
to the close of business on the final day
of the registration period, or (2) it was
postmarked not later than midnight of
the final day of the registration period,
and was received in the county ASCS
office prior to the close of business on the
fourth day after the close of the regis-
tration period.

(b) List of registered producers. A list
of registered producers shall be prepared
and posted daily in a conspicuous public
location at the county ASCS office during
the registration period. A final list shall
be posted on the fifth day after the close
of the registration period. The list shall
include all persons who submitted a valid
registration card in a timely manner.

§ 1260.208 Voting.

(a) Facilities and ballot bor. Each
county ASCS office shall provide (1)
adequate facilities and space to permit
producers to mark their ballots in secret
and (2) a sealed ballot box which
be kept under observation-during office
hours and secured at all times until the
ballots are counted.

(b) Voting. Voting may be in person
or by mail, A producer wishing to vote
by mail may request the county ASCS

office to mail him a ballot. Ballots will
be issued only to eligible cattle producers
who have registered to vote. Ballots will
not be provided nor accepted prior to
the voting period. Each registered cattle
producer voting shall obtain and cast
his ballot on Form ASCS-151A with the
county ASCS office where he registered
to vote. The ballot shall be marked to
indicate “yes” or “no” and must be
signed by the producer. Producers voting
in person shall place their own ballots
in the ballot box. Ballots received by
mail shall be placed promptly in the
ballot box.

§ 1260.209 Challenge of eligibility.

(@) Who may challenge. A person's
eligibility to register and vote may be
challenged by any person. The county
ASCS executive director shall review all
registrations and promptly challenge
any registrant who appears to be in-
eligible. Any challenge of a person’s eli-
gibility to register and vote must be made
prior to the end of the voting perioed.

(h) Determinations of challenges. Any
person whose eligibility to register and
to vote has been challenged must prove
to the satisfaction of the county ASCS
exccutive director that he was a pro-
ducer during the representative period.
Records such as tax returns, sales doou-
ments, purchase documents, or other
similar documents may be submitted to
prove that a person is a producer. The
county ASCS executive director shall
meake his determination concerning the
eligibility of a producer who has been
challenged ss soon as practicable, and
in all cases before the opening of the
ballot box.

(¢) Challenged ballot, A person whose
eligibility to register or to vote has been
challenged but not resolved by the coun-
ty ASCS executive director or by the
county ASCS committee, If on appeal,
may be allowed to cast a ballot, but such
ballot shall be considered a challenged
ballot for the purpose of the referendum
until a resolution of the challenge has
been made. A challenged ballot shall pe
determined to have been resolved if 20
appeal is taken from the determination
of the county ASCS executive director
within the time sllowed for appeal or
there has been a determination by the
county ASC committee after appeal.

(d) Appeal. Appeal from a decision by
the county ASCS executive director on
the eligibility of a person to register or
to vote must be made to the county ASC
committee within three business days
after notification of such decision. An
appeal shall be determined by the county
ASC committee as soon as practicable,
but in all cases not later than 5 days
after the opening of the ballot box.

§ 1260.210 Receiving ballots.

A ballot shall be considered to have
been received during the voting period
(a) if it was cast in the county ASCS
office prior to the close of business on
the final day of the voting period, or
(b) if mailed, the ballot was postmarked
not later than midnight on the final day
of the voting period and received in the
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county ASCS office prior to the close
of business on the fourth day after the
close of the voting period.

§1260.211 Canvassing ballots.

(a) Counting the Ballots. As soon as
possible after opening of the county
ASCS office on the fifth day after the
close of the voting period, employees of
the county ASCS office shall open the
ballot box and count the ballots. The
ballots shall be tabulated as follows: (1)
Number of eligible producers casting
valid ballots, (2) number of producers
favoring the order, (3) number of pro-
ducers not favoring the order, (4) the
number of challenged ballots deemed
invalid, and (5) the number of spoiled
ballots.

(b) Spoiled Ballots. Ballots shall be
considered as spolled ballots when they
are unsigned, mutilated, or marked In
such a way that it cannot be determined
whether it is & “yes" or “no" vote. Spoiled
ballots shall not be considered as ap-
proving or disapproving the Order, or as
a Lallot cast in the referendum.

(¢c) Confldentiality. All ballots shall
be treated as confidential and the con-
tents of the ballots shall not be divulged
except as provided for in this Subpart or
as the Secretary may direct. The public
may witness the opening of the ballot
box and the counting of the ballots, but
shall remain a reasonable distance from
the tabulation 50 as not to interfere with
the tabulation or see how any person
voted in the referendum.

§ 1260.212 County ASCS office report.

(a) Preliminary report. The county
ASCS office shall notify the State ASCS
office by telephone, telegraph, o mes-
senger as to the preliminary results of
the referendum as soon as possible. Such
report shali also include the total num-
ber of eligible producers that registered
to vote in the referendum. Each county
ASCE office may release the unofficial
results of the referendum in its county
after the report has been given to the
State ASCS office.

(b) Final report. Within seven days
after the opening of the ballot box, each
county ASCS office shall transmit & writ-
ten summary certified by the county
ASCS executive director of the final re-
sults of the referendum in its county to
the State ASCS office. Any appeal con-
cerning a producer’s eligibilty shall be
resolved by the county ASC committee
prior to the date of the final report. A
copy of the summary shall be posted for
30 days In the county ASCS office in a
consplcuous place accessible to the pub-
lic and a copy shall be kept on file in
the county ASCS office for a period of at
least 12 months.

§1260.213  State ASCS office report.

(a) Preliminary report. Each State
ASCS office shall send to the Deputy Ad-
ministrator by telegraph as soon as possi«
ble a summary of the preliminary results
of the referendum received from the
county ASCS offices within its State.
Such report shall also include the total
number of eligible producers that regis-
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tered to vote in the referendum. Each
State ASCS office may release the un-
official results of the referendum in its
State after its report has been sent to
the Deputy Administrator. e

(b) Final report. Within ten days after
the opening of the ballot boxes in the
county ASCS offices each State ASCS
office shall transmit to the Deputy Ad-
ministrator & written summary of the
final results of the referendum received
from the county ASCS offices within the
State. Such summary shall be prepar-d
in triplicate and certified by the State
ASCS executive director. The orginal and
one copy of the summary shall be sent to
the Deputy Administrator. One copy of
the summary shall be maintained in the
State ASCS office where it shall be avall-
able for public inspection for a period of
not less than 12 months.

§ 1260.214 Results of the referendum.

(a) The Deputy Administrator shall
prepare and submit to the Secretary or
his designee a report of the results of
the referendum. The official results of
the referendum shall be published in the
FreoErAL RECISTER, State summaries and
related papers shall be available for pub-
lic inspection in the office of the Deputy
Administrator, Programs, ASCS, U.S.
Department of Agriculture, Room 243-W,
Administration Building, Washington,

D.C.

(b) If the Deputy Administrator or the
Secretary deems it necessary, the report
of any State or county shall be reex-
amined and checked by such persons that
may be designated by the Deputy Ad-
ministrator or the Secretary,

§ 1260.215 Disposition of ballots and
records.

The county ASCS executive director
shall place the registration cards, list
of registrants, eligible voter lists, voted
ballots, challenged registration cards and
challenged ballots found to be Ineligible,
spofled ballots, and county summaries
in sealed containers marked with the
identification of the referendum. Such
records shall be placed under lock in a
safe place under the custody of the
county ASCS executive director for a
period of not less than 12 months after
the referendum. If no notice to the con-
trary is received from the Deputy Admin-
istrator by the end of such time, the
records shall be destroyed.

§ 1260.216 Suspension and termination
of order.

The Secretary of Agriculture may con-
duct a referendum at any time, and
shall hold a referendum on request of 10
percent or more of the number of cattle
producers voting in the referendum ap-
proving the Order, to determine whether
such producers favor the termination or
suspension of the Order, and he shall
suspend or terminate such Order six
months after he determines that sus-
pension or termination of the Order is
approved or favored by a majority of the
producers voting in such referendum
who, during a representative period de-
termined by the Secretary of Agricul-
ture, have been engaged in the produc-
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tion of cattle, and who produced more
than 50 percent of the volume of cattle
produced by the producers voting in the
referendum.

§ 1260.217 Instructions and forms.

The Deputy Administrator is hereby
authorized to prescribe additional in-
structions and forms not inconsistent
with the provisions of this subpart to
govern the conduct of the referendum.

|FR Doc.77-14021 Filed 5-18-77;8:45 am]

Title 9—Animals and Animal Products

CHAPTER |—ANIMAL AND PLANT HEALTH
INSPECTION SERVICE, DEPARTMENT
OF AGRICULTURE

SUBCHAPTER C—INTERSTATE TRANSPORTA.
TION OF ANIMALS gNCLUDING POULTRY)
AND ANIMAL PRODUCTS

PART 73—SCABIES IN CATTLE
Release of Area Quarantined

AGENCY: Animal and Plant Health In-
spection Service, USDA.

ACTION: Final rule,

SUMMARY : The purpose of this amend-
ment is to release a portion of Webster
County in Nebraska from areas quaran-
tined because of cattle scables, Survell-
lance activity indicates that cattle sca-
bies no longer exists in the area quaran-
tined. No areas in the State of Nebraska
remain under quarantine.

EFFECTIVE DATE: May 12, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Dr. Glen O. Schubert, Chief Staff Vet-

erinarian, Sheep, Goats, Equine, and

Ectoparasites Stafl, United State De-

partment of Agriculture, Room 737,

6505 Belcrest Road, Federal Building,

gyéattsvtm. Maryland 20782 (301-436-
2).

SUPPLEMENTARY INFORMATION:
This amendment releases a portion of
Webster County in Nebraska from the
areas quarantined because of cattle sca-
bies. Therefore, the restrictions pertain-
ing to the interstate movement of cattle
from quarantined areas contained in 9
CFR Part 73, as amended, will not apply
to the excluded area, but the restrictions
pertaining to the interstate movement of
cattle from nonquarantined areas con-
tained in said Part 73 will apply to the
excluded area.

Accordingly, Part 73, Title 9, Code of
Federal Regulations, as amended, re-
stricting the interstata movement of cat-
tle because of scabies, Is hereby amended
in the following respect:

§73.1a  [Amended]

In § 73.1a, paragraph (b) (1) rélating
to the State of Nebraska is deleted.

(Sees. 4-7, 23 Stat. 32, as amended; secs, 1
and 2, 32 Stat, 701-702, as amended; secs. 1-4,
83 Stat. 1264, 1265, as amended; s¢cs. 3 and
11, 76 Stat. 180, 132; 21 U.S.C. 111-113, 115,
117, 120, 121, 123-126, 134b, 134f; 37 FR
28464, 28477; 38 FR 10140.)

The amendment relleves restrictions
no longer deemed necessary to prevent
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the spread of cattle scabies and should
be made effective promptly in order to
be of maximum benefit to affected per-
sons. It does not appear that public par-
ticipation In this rulemsaking proceed-
ing would make additional relevant in-
formation available to the Department.

Accordingly, under the administra-
tive procedure provisions in § U.S.C. 553,
it is found upon good cause that notice
and other public procedure with respect
to the amendment are impracticable and
unnecessary, and good cause is found for
making the amendment effective less
than 30 days after publication in the
FEDERAL REGISTER.

Done at Washington, D.C., this 12th
day of May 1977.

Nore—~The Animal and Plant Health In-
spection Service has deotermined that this
document does not contain a major proposal
requiring preparation of an Inflation Impact
Statement under Executive Order 11821 and
OMB COlrcular A-107.

R. I. BROWN,
Acting Deputy Administrator,
Veterinary Services.

[ PR Doc.77-14066 Flled 5-16-77,8:45 am|

Title 12—Banks and Banking

CHAPTER |I-—FEDERAL RESERVE SYSTEM

SUBCHAPTER A-—BOARD OF GOVERNORS OF
THE FEDERAL RESERVE SYSTEM

[Docket No. R-0098]

PART 265—RULES REGARDING
DELEGATION OF AUTHORITY

Revocation of Certain Previous Delegations
Regarding- Personnel, Buildings, etc.

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: In order to expedite and
facilitate performance of certain of its
functions, the Board of Governors re-
vokes certain previous delegations re-
garding personnel matters, building
matters, and other miscellaneous dele-
gations,

EFFECTIVE DATE: May 9, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Theodore E. Allison, Secretary, Board
of Governors of the Federal Reserve
System, Washington, D.C., 20551 (202~
452-3257).

SUPPLEMENTARY INFORMATION:
The Board of Governors has amended
its Rules Regarding Delegation of Au-
thority by revoking certain functions
previously delegated to Board members.

The provisions of section 553 of Title
5. United States Code, relating to notice
end public participation and deferred
effective date, are not followed in con-
nection with the adoption of

not constitute substantive rules subject
to the requirements of that section.
Effective May 9, 1977, 12 CFR 265.1a
is amended by deleting paragraph (a)
and redesignating paragraphs (b) and

RULES AND REGULATIONS

(¢) as (&) and (b) respectively. 12
US.C. 248(k))

Board of Governors of the Federal Re-
serve System, May 9, 1977.

THEODORE E. ALLISON,
Secretary of the Board.

|FR D00, 77-14010 Flled 5-16-77;8:45 am|

Title 17—Commodity and Securities
Exchanges

APTER II—SECURITIES AND
EXCHANGE COMMISSION

[Release No. 34-13508, IC-9753; Pile No.
87-654)

PART 240—GENERAL RULES AND REGU-
:)AFTIIQN”i, SECURITIES EXCHANGE ACT

Securities Confirmations

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: This rule prescribes the
delivery and disclosure requirements for
confirmation slips sent to customers by
brokers and dealers when they buy secu-
rities for or from customers or sell secu-
rities for or to those customers. The rule
describes the situations in which con-
firmations must be sent and the in-
formation they must contain. It revises
the confirmation requirements under the
federal securities Jaws to provide in-
vestors with fundamental Information
pertaining to securities transactions
consonant with the costs of providing
that information.

EFFECTIVE DATE: January 1, 1978,
except for paragraphs (b), (¢), (d) and
(e) as to which the effective date is
June 1, 1977.

FOR FURTHER INFORMATION CON-
TACT:
Jeffrey L. Steele, Esq., Office of the
Chief Counsel, Division of Market Reg-
ulation, Securities and Exchange Com-

mission, Washington, D.C. 20549, 202-
155-8746.

SUPPLEMENTARY INFORMATION:
The Commission today announced the
adoption of Rule 10b-10 (17 CFR
240.10b~10) under the Securities Ex-
change Act of 1934 (the “Act”)’ and the
intention to rescind Rule 15¢c1-4 (17 CFR
240.15¢1-4) . Rule 10b-10 will make it un-
lawful for any broker or dealer to effect
transactions in securities for or with a
customer without making certain written
disclosures to that customer.”

Riile 10b-10 will become effective on
January 1, 1978, with the exception of
paragraphs (by, (¢), (d) and (e) of the

115 U.S.C. 78a ot soq.

*The proposal to adopt Rule 10b-10 was
announced in Securities Act Ro-
lease No. 12806 (Sept. 16, 1876). See 41 FR
41432 (Sept. 22, 1976) and Investment Com-
pany Act Relpase No. 9450 (Sept. 16, 1676).
Interested persons were invited to submit
comments, and 31 comment jetters were re-
ceived, Rule 100-10, as adopted, has been re-
vised for the most part on the basis of the
comments recelved.

rule, which will become effective on June
1, 1977. Paragraph (b) provides for the
optional use of quarterly statements in
lleu of immediate confirmations in con-
nection with certain regular investment
plans.?

The Commission also expects to pub-
lish a release shortly setting forth cer-
tain proposed revisions to Rule 10b-10
or separate rules relating to, among
other things, the provisions contained in
Rule 10b-10 as originally proposed, with
regard to ‘“riskless principal" transac-
tions, “special remuneration” in connec-
tion with principal transactions,* and the
use of quarterly statements in lieu of im-
mediate confirmations with respect to
certain “investment company plans.”"*
Those further provisions, together with
the provisions adopted today, are ex-
pected to supersede Rule 15c1-4 In its
entirety and the Commission currently
intends to rescind that rule upon taking
final action on the proposed additions to
Rule 10b-10.

By adopting paragraphs (b), (¢), (d)
and (e) of Rule 10b-10 effective June 1,
1977, the Commission has sought to
afford broker-dealers an immediate op-
portunity to implement the “periodic
plan™ provisions of paragraph (b)
With respect to confirmations not cov-
ered by paragraph (b), however, brokers
and dealers are urged to review the
amendments to be proposed shortly be-
fore making major adjustments in con-
firmation preparation procedures.

BACKGROUND AND PURPOSE -

As the Commission noted in proposing
to adopt Rule 10b-10, it has undertaken
a general review of the requirements
under the federal securities laws which
have imposed a duty upon brokers, deal-
ers and municipal securities dealers to
make written disclosures to their cus-
tomers at or before completion of &
transaction. The so-called “confirma-
tion requirements” have, for the most
part, been contained in section 11(d) (2)
of the Act "and Rule 15¢1-4.7

Numerous considerations have led the
Commission to undertake a general re-
view at this time. Business practices
within the securities industry have been
changing or have changed since the
development of the basic confirmation
requirements. In recent years, for ex-

" See discussion below under Confirmation
Dellvery Requirements under Rule 10b-10.

‘See paragraph (a)(3) (1) of Rule 10b-10
as proposed in Securities Exchange Act Re-
loase No. 12806 (Sept, 16, 1978).

¢ S8ee parsgraph (d)(3) of Rule 10b-10 as
proposed in Securities Exchange Act Release
No. 12806 (Sept. 16, 1076) .

*156 US.C. 78k(d)(2).

7See also Securities Exchange Act Rules
1501-5 and 15c1-8 (17 CFR 240.15c1-56 and
cl1-8) and Afiliated Ute Citizens of Utah v.
United States, 406 U.S. 128 (1972); Chasins
v. Smith, Barney and Co, 438 P. 2d 1167
(2d Oir. 1970); and Cant v. A. G. Becker &
Co. Inc, 374 P. Supp. 36 (ND. I 1974).
Confirmation rules have also been developed

those requirements as well as with the re-
quirements under the federal sscurities laws.
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ample, broker-dealers and others have
sought to attract increased participation
by individual investors in the securities
markets through regular or periodic in-
vestment plans. Employee stock pur-
chase plans, dividend reinvestment plans
and systematic plans for the purchase
of investment company securities did not
exist when the confirmation require-
ments were originally written.

The securities markets are also under-
going changes and the Securities Acts
Amendments of 1975" reflect those
changes in considerable measure. In en-
acting the 1975 Amendments, Congress
substantially revised the Act to accom-
plish numerous purposes, including the
development of & “national market sys-
tem.” In that connection, the Congress
found, among other things, that it was
in the public interest and appropriate for
the protection of Investors to assure fair
competition among brokers and dealers,
among exchange markets, and between
exchange markets and markets other
than exchange markets* and to assure
equal regulation of all markets for se-
curities qualified for trading in a na-
tional market system and of the brokers
and dealers effecting transactions in such
securities’ In addition, the Congress
provided that persons effecting transac-
tions in municipal securities would be
subject for the first time to various pro-
visions of the Act and the rules there-
under ™ and mandated the creation of
the Municipal Securities Rulemaking
Board (the “MSRB") to propose and
adopt, subject to Commission approval,
rules to effect the purposes of the Act
with respect to transactions in municipal
securities.™

In addition, changes are occurring in
the types of market participants acting
as intermediaries between investors and
the securities markets. Under the federal

- securities laws, many of those partici-
charac

pants are terized as “brokers.'”
"dealers,” “banks" or “investment ad-
visers." At the same time, those who are
characterized other than as “borkers”
or “dealers” (but who, nonetheless, deal
directly with investors) are becoming
more integrally involved in the process
of effecting transactions in securities. Not
all of those persons have been subject’
to Commission regulation and some have

_been subject to varying Commission reg-

ulation. A person who is a “broker” * or
“dealer” " under the Act is, of course,
required to comply with applicable pro-
visions of the Act and the rules there-

-under, A person who is characterized as

*Pub. L. No, 94-29 (June 4, 1975) (the

19756 Amendments').

* See Section 11A(a) (1) (C) (1) of the Act
(156 USO. TBk-1(s) (1) (C)(H)).

“See Section 11A(¢) (1) (P) of the Act (15
US.0. 78k-1(e)(1) ™).

‘s See gencrally Section 158 of the Act (15
US.0, 780-4),

'*See, e.g., Sections 16B(b) (2) and 158(c)
(1) of the Act (15 US.C, 780-4(b)(2) and

() (1)).

‘.')'(S‘O)Otlon 3(a) (4) of the Act, 15 US.C. 78¢
“;'(Buo)étlou 3(s) (5) of the Act, 15 U.8.C. T8¢
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an “Investment adviser,” ** on the other
hand, is subject to different regulation.
A “bank” ™ |5 excluded from the statu-
tory definitions of “broker,” “dealer” and
“investment adviser.” A number of com-
mentators drew attention to the varia-
tions in the regulatory pattern and made
suggestions that the coverage of the con-
firmation rule be extended. While the
Commission has decided at this time to
adhere to the traditional pattern of re-
quiring only brokers and dealers to com-
ply with the confirmation rule, it will
continue to evaluate confirmation pro-
cedures with reference to the funda-
mental transactional information which
should be made available to all investors,

PERSONS SUBJECT TO RULE 10b-10
BROKERS AND DEALERS

Rule 10b-10 applies to brokers and
dealers, Section 11(d) (2) has since 1934
required a broker-dealer to disclose
whether he has acted as a dealer for his
own account or as a broker for the cus-
tomer or some other person in effecting a
transaction.,” and Rule 15¢1-4 has since
1937 Imposed disclosure requirements
upon brokers and dealers effecting trans-
actions otherwise than on a national
securities exchange, Rule 10b-10 will,
however, apply regardless of the manner
in which a broker-dealer conducts its
business or the marketplace where trans-
actions are effected.

MUNICIPAL SECURITIES

In 1976 the Commission amended Rule
15¢1-4, effective July 5, 1976, to require
& bank municipal securities dealer to dis-
close whether it has acted as agent or as
principal in effecting a transaction in
municipal securities.” Shortly after that
amendment to Rule 15¢1-4 became effec-
tive and shortly before the Commission
proposed Rule 10b-10, the MSRB filed
with the Commission a confirmation rule
(MSRB rule G-15) to require all brokers,
dealers and municipal securities dealers
effecting transactions in municipal se-
curities to disclose to their customers in-
formation pertaining to each transac-
tion.” In proposing to apply Rule 10b-10
to transactions in municipal securities,
the Commission called attention to
MSRB rule G-15

¥ See section 202(a) (11) of the Investment
Advisers Act of 1040, 16 US.C, 80b-2(a) (11).

M Section 3(a) (6) of the Act, 15 US.C. 78¢
(8)(6) and section 208(a) (2) of the Invest-
ment Advisers Act of 1940, 15 US.C. 80b-2
(n)(2).

¥ Section 11(d) (2) applies to any "member
of a national securities exchange who s both
a dealer, and n broker, (and) any person who
both as & broker and a dealer transacts a
business In securities through the medtum of
& member or otherwise,”

* See Securities Exchange Act Release No.
12468 (May 20, 1976), 41 FR 22820 (1976).

™ See Securities and Exchange Commission
File No. SR-MSRB-76-9. The rules of the
MSRB are adopted by the MSRB subject to
Commission approval pursunnt to section 19
(D) (2) of the Act (15 USC. 785(b)(2)).

* See Securities Exchange Act Release No.
12806 (Sept. 16, 1078), 41 FR 41432 (Sept. 22,
1976).
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Some who commented on Rule 10b-10,
including the MSRB, urged the Commis-
slon to consider whether it was neces-
sary for Rule 10b-10 to apply to transac-
tions In municipal securities in view of
the proposed MSRB confirmation rule.
Generally, proposed MSRB rule G-15
would provide for more detatled disclo-
sures relating specifically to the nature
of the security being purchased or sold.
Certain additional disclosures were, how-
ever, required by proposed Rule 10b-10.
For example, as proposed, it would have
required certain deslers to disclose their
mark-up or mark-down (Le, remunera-
tion) in connection with “riskless” prin-
cipal transactions. As noted above, the
Commission intends to publish shortly
revised proposals in that reégard.

In urging the Commission to consider
whether Rule 10b-10 need apply to trans-
actions In municipal securities, some
commentators referred to the expertise
of the MSRB and its special role under
the Federal securities laws. The MSRB
was established by the Commission, at
the direction of Congress™ to propose
and adopt rules to effect the purposes of
the Act with respect to transactions in
municipal securities effected by brokers.
dealers and municipal securities dealers.™
The legisiative history of the 1975
Amendments makes clear the desirabil-
ity of taking “into account the unique-
ness of the (municipal securities) indus-
try," ® so long as investors are adequately
protected. Accordingly, the Commission
has determined to withdraw, at this time,
the proposal to provide confirmation re-
quirements applicable to municipal se-
curities transactions in Rule 10b-10. The
Commission anticipates that further con-
sideration will be given to applying to
the municipal securities markets the
types of disclosures included or soon to
be proposed for inclusion in Rule 10b-10.
All brokers, dealers and municipal securi-
ties dealers should recognize that the re-
quirements of Rule 1501-4(a) remain in
effect until January 1, 1978, and should
anticipate that a comprehensive con-
firmation rule applicable to municipal
;ectgrmes will also be in effect by that

ate.

CoNPIRMATION DELIVERY REQUIREMENTS
UNpER Rure 10b-10

Paragraph (a) of Rule 10b-10 requires,
as did Rule 15c1-4, that a written state-
ment be given or sent to a customer at or

fiSee section 15B(b) (1) of the Act (15
US.C. 780-4(b) (1)).

=See section 15B(b)(2) of the Act (15
US.C. 780-4(b) (2)). It 15 u violation of the
Act If & broker, dealer or municipal securities
dealer effects a transaction in a muniolpal
security In contravention of a rule of the
MSRB. See section 15B(¢) (1) of the Act (15
US.C, Tdo-4(c) (1) ). Accordingly, a confirma-
tion rule adopted by the MSRE and approved
by the Commission would assume & status
under the Federal securities laws that 15 sub-
stantially equivalent to any confirmation
rule the Commission may adopt.

= Securities Acts Amendments of 1975, Re-
port of the Senate Comm. on Banking, Hous-
ing and Urban Affalrs to Accompany 5. 249,
S. Rep. No. 75, 9ith Cong., 1st Sess. 48 (1975).
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before completion of & transaction,
“Customer” and “completion of the
transaction” are respectively defined In
paragraphs (d) (1) and (d)(2) of the
rule,

Proposed Rule 10b-10, however: Pro-
vided, That in lieu of the written state-
ment required by paragraph (&), &
monthly statement could be used in con-
nection with transactions effected pur-
suant to & “periodic plan” and a quar-
terly statement could be used with re-
spect to an “investment company
plan.” * The proposals with respect to
periodic plans have been modified some-
what in Rule 10b-10 as adopted. The
Commission intends to revise the pro-
visions with respect to investment com-
pany plans in the release to be published
shortly.

PERIODIC PLANS

Proposed Rule 10b-10 defined a “peri-
odic plan” as a customer's written au-
thorization to a broker to purchase or sell
for his sccount a specific security or se-
curities (other than investment company
securities), in specific amounts (cal-
culated in security units or dollars), at
specific time intervals. That definition
has not been substantially altered and
appears in paragraph (d)(4) of Rule
10b-10, as adopted.

Some commentators objected to the re-
quirement that' transactions effected
pursuant to a periodic plan must be
agency transactions. It was observed that
small transactions, such as those ef-
fected for dividend reinvestment plans,
may involve odd-lot transactions which
some broker-dealers have recently begun
effecting on & principal basis, The Com-
mission, however, is concerned that there
may be risks to investor protection in-
herent in further relaxing the confirma-
tion delivery requirements to permit a
broker-dealer to effect transactions as
& principal (and, therefore, at prices
determined by the broker-dealer) with-
out providing for reasonably current re-
porting to the customer under the con-
firmation rule. ®

The Commission was also urged to
permit the use of quarterly rather than
monthly statements in connection with
transactions effected pursuant to a peri-
odle plan. Quarterly statements have
been permitted by the Commission in
connection with various plans for the
purchase of certain Investment company

shares® and the Commission has re-

M As the Commission noted in proposing
Rule 10b-10, the rule is not intended to re-
quire a broker dealing with the trustee of
@ plan to deliver statements to plan partiol-
pants where the trustec is the shareholder
of record of the securities being purchased or
sold. Paragraph (a) of the rule would re-
quire such & broker only to deliver a con-
firmation to the plan trustee,

% These considerations do not appear to ap-
ply equally to “Investment company plans"
as defined in paragraph (d) (3) of proposed
Rule 10b-10.

* See Rule 15c1-4(b).
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vised the rule, as adopted, to permit
the use of quarterly statements in con-
nection with periodic plans as well. In
addition, Rule 10b-10, as adopted, will
permit the delivery of quarterly state-
ments in bulk to & person designated by
the customer for distribution to the
customer. A similar provision was also
previously permitted in the case of pur-
chases of investment company securities
pursuant to a “group plan" under Rule
15c1-4, and the Commission has con-
cluded that such a procedure would also
be appropriate under a “periodic plan.”

INVESTMENT COMPANY PLANS

In 1974, the Commission amended
Rule 15¢1-4 by adding paragraph (b)
to provide for the use of quarterly state-
ments in connection with certain trans-
actions in securities issued by open end
investment companies or unit invest-
ment trusts registered under the Invest-
ment Company Act of 1940 (“investment
company securities"). Proposed Rule
10b-10 was drafted to restate the sub-
stance of that 1974 amendment. The
Commission had, however, received in-
dicatfons that the quarterly procedure
was not being used and accordingly solic-
fted comments to assist it in deter-
mining what, if any, revisions would be
appropriate.”

A number of comments confirmed that
the quarterly procedure was not being
used. A survey by the National Asso-
ciation of Securities Dealers, Inc. (the
“NASD") of its members which act as
principal underwriters for investment
companies indlcated that the quarterly
statement procedure was not used be-
cause of various business problems. For
example, many principal underwriters
believe that the costs assoclated with es-
tablishing and maintaining dual con-
firmation systems (e.g., segregating
those accounts for which a quarterly
statement could be used), exceed the
possible cost savings. Some also be-
lieved that for business reasons immedi-
ate confirmations were generally pref-
erable, On the other hand, some who
commented directly on proposed Rule
10b-10 and some who responded to the
NASD survey indicated that various re-
quirements contained in Rule 15c1-4
(and proposed Rule 10b-10) unneces-
sarily restricted the use of quarterly
statements,

As noted above, the Commission in-
tends to propose revised requirements
with respect to the use of quarterly state-
ments for investment company plans;
and until such new requirements are pro-
posed and finally adopted, the provisions
of Rule 15¢c1-4(b) will continue in effect,

SuMMARY OF DISCLOSURE REQUIREMENTS
Uxper Rure 10b-10

As now adopted, Rule 10b-10 provides
for the written disclosure of certain ma-

7 See Securities Exchange Act Release No.
11025 (Sept. 24, 1974), 39 FR 35345 (Oct.
1,1974).

terial information®™ pertaining to a
transaction effected by a broker or dealer
for or with & customer. The rule is struc-
tured to require different disclosures de-
pending upon whether the broker-dealer
has acted as agent or as principal in
effecting transactions.

DISCLOSURES TO BE MADE BY ALL BROKERS
AND DEALERS

Paragraph (a) (1) of the rule requires
disclosure of the capacity In which &
broker or dealer acts in effecting a trans-
action. Since, in some instances, a broker
may act as agent for someone other than
the customer to whom the confirmation
is to be sent, the rule has been revised
to reflect that fact.

Paragraph (a) (2) of the rule requires
disclosure of the date and time of the
transaction (or the fact that the time
of the transaction will be furnished upon
request) and the identity, price and
number of shares or units (or principa:
amount) of the security purchased or
sold by the customer.™

TIME OF A TRANSACTION

A number of comments were received
with regard to the existing requirement
in Rule 15¢c1-4 that the time of the trans-
action be disclosed or made available
upon request and the modification of
that requirement proposed in Rule 10b-
10. Time of a transaction was argued
not to be material in the context of
transactions in debt securities generally
or in the context of certain transactions
in securities issued by investment com-
panies. Also the Commission was urged
to clarify the meaning of “time of @
transaction.” -

With respect to transactions in debt
securities, the Commission believes that
the time of a transaction may on occasion
be of sufficlent materiality to warrant
its disclosure upon request and, since the
time of a transaction is required to be
maintained under Commission and
MSRB recordkeeping rules,” there ap-
pears to be little burden created solely

= The rule does not attempt to set forth
all possible categories of material Informa-
tion to be disclosed by broker-dealers in con-
nection with a particular transaction in se-
curities. Rule 10b-10 only mandates the dis-
closure of information which can generally
be expected to be material. Of course, in
particular circumstances, additional infor-
mation may be material and disclosure may
be required. See, 0.g., SBecurities Exchange Act
Rules 16¢c1-6 and 15¢1-6.

# As proposed, Rule 10b-10 would have re-
quired disclosure of “title" rather than
“identity" of the security. Some commenta-
tors believed that the term “title" suggested
that broker-dealers must employ the full

te title as set forth in the issuer’s
certificate of incorporation or debt instru-
ment. It was suggested that the term “iden-
tity" would allow greater flexibllity without
sacrificing the purpose of the disclosure, and
the Commission has accepted that suggestion,

» See Securities Exchange Act Rule 17a-
3(a) (8) and (7) (17 CPR 240.17a-3(a) (0)
and (7) ). See also MSRB rule G-8.
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by advising customers that information
on time is available on request.™

With respect to time of a transaction
generally, it was suggested that Rule
10b-10 should be drafted to conform to
the requirements of the Commission's
recordkeeping rule, Rule 17a-3 (17 CFR
240.17a~-3). That rule generally requires
brokers and dealers to maintain a rec-
ord of the “time of execution” of a
transaction *“to the extent feasible''™
“The Commission believes that the con-
firmation and recordkeeping require-
ments do not 1 fact differ with respect
to the time of a transaction and para-
graph (d) (3) of Rule 10b-10 defines the
phrase “time of a transaction” to refiect
that view.

FRICE OF A SECURITY

In proposing Rule 10b-10, the Commis-
sion noted that, under certain circum-
stances, it was not thought to be inap-
propriate for broker-dealers to send
confirmations which reflect the average
price where an order has been effected
in several transactions.® For example, it
was observed that a person exercising
investment discretion with respect to
several different accounts may decide to
purchase or sell a particular security
for one or more of such accounts. Be-
cause a substantial block may be in-
volved, the purchase or sale of the se-
curity for sll such accounts may be ef-
fected in several transactions over a
reasonable period of time and, therefore,
at varying prices. The question then
arose as to whether the person exercising
investment discretion should seek some
basis for allocating particular purchases
and sales to particular accounts, even
though the Investment decision for all
such accounts was made simultaneously,
or whether all such accounts would be
more appropriately treated pari passu by
‘attributing to each account an average
price pald or realized for the series of
transactions required to effect the over-
all purchase or sale. Under the circum-
stances described, it generally would not

= With respect to Investment company
securities, 1t was obsorved that for those
securities which are priced pursuant to Rule
220-1 (17 CPR 270.220-1) under the Invest-
ment Company Act of 1940, 15 US.C. 80a
el seq., time (as opposed to date) of a trans-
action is not relevant. That rule requires
pricing to be based on net asset value com-
puted not less frequently than once daily
ns of the time of the close of trading on the
New York Stock Exchange. With respect to
the securities of investment companies the
price of which is calculated pursuant to
Investment Company Act Rule 23¢c-1, “time
of transaction” for purposes of Rule 10b-10
may be treated as the time at which the
price is required to be computed.

" See also Securities Ex Act Re-
‘lense No. 3040 (Oct. 13, 1041), whore It is
stated, “the phrase ‘to the extent feasible'

ceptional circumstances where it might be
actually impossible to determine the exact
time of execution.'

* See Securities Exchange Act Release No.
12808 (Sept. 16, 1976). 2
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appear inappropriate for a broker to pre-
pare and send confirmations which re-
flect the average price while making
appropriate disclosures as to the overall
series of transactions.

While several commentators suggested
that a specific procedure be prescribed
in the text of Rule 10b-10, it could be
that any such formalization of the pro-
cedure might, at this juncture, prove
premsture and overly restrictive. Nev-
ertheless, the Commission concurs gen-
erally with the view that an average
price confirmation procedure would not
be inappropriate (and would not in and
of itself raise questions under either
Rule 15¢1-4 or Rule 10b-10) when (1)
the order has been placed by a person
known to the broker to have investment
discretion with respect to the customers
on whose behalf the order has been
glven, (2) the order is executed on an
agency basis, and (3) the confirmations
disclose that the price stated is an aver-
age price and that the actual transac-
tional data is available on request.™

DISCLOSURES BY A BROKER-DEALER
ACTING AS AGENT

Paragraph (a)(3) of Rule 10b-10 re-
quires any broker-dealer effecting trans-
actions In an agency capacity to make
certain additional disclosures. As de-
scribed below, the Commission has made
certain technical revisions to this para-
graph of Rule 10b-10.

OTHER PARTIES TO A TRANSACTION

Paragraph (a) (3) (§) requires disclos-
ure of the name of the person from
whom the security was purchased or to
whom it was sold for the customer or
that such information is available on
request. In cases where a broker effects
a transaction for a customer with an-
other broker-dealer (who may in tumn
have been representing a third party)
the rule requires disclosure of the name
of that broker-dealer and does not obli-
gate a broker to obtain information as
to the capacity in which another broker-
dealer was acting or the identity of any
third party.

REMUNERATION

Paragraph (a)(3) (ii) of the Rule re-
quires disclosure of the remuneration to
be paid by the customer, and paragraph
(a) (3) (iii) requires disclosure of the
source and amount of any other remun-
eration™ to be recelved by the broker

% Seo Kidder, Peabody & Co, Incorporated
(avallable April 18, 1976).

= Questions were ralsed as to disclosure of
remuneration where a transaction might be
viewed as having multiple parties, For ex-
ample, If the broker represented a seller of-
fering 1,000 shares of a security and also
represented two purchasers who each de-
cided to purchase 500 shares of that security
would it be necessary to disciose to each
purchaser the compensation received from
the other? In those clircumstances, viewed
solely from the tive of one of the
purchasers, it would be appropriate to con-
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in connection with the transaction.
Paragraph (a) (3) (ill), however, alterna-
tively permits, in most instances, a
broker to state that the source and
amount of other remuneration is avail-
able on request. As proposed, the alter-
native was subject to the proviso that
the broker was not exercising investment
discretion (as defined by section 3(a)
(35) of the Act™ on behall of such
customer, or in the case of a purchase
was not participating In a distribution,
or in the case of & sale was not partici-
pating In o tender offer in connection
with the transaction. A number of com-
ments were received concerning the re-
quirement to disclose on the confirma-
tion the source and amount of remuner-
ation in those three situations. While
one commentator called the proposal a
“sensible accommodation of competing
conslderations,” others asserted that the
source and amount of other remunera-
tion should be required to be disclosed
only on request regardless of the circum-
stances surrounding the transaction.
In proposing Rule 10b-10, the Com-
mission noted that a number of persons
had stated that there were practical
difficuities in reporting on & confirmation
the source and amount of remuneration
paid or to be paid by someone other than
the customer recelving the confirmation.
At the same time, the Commission ob-
served that dual agency representation
presents a potential for abuse since there
is a prima facie problem in representing
fairly the rights of parties having con-
flicting Interests. The three situations
covered by the proviso represent either
situations of special trust and confidence
(where the broker is exercising invest-
ment discretion) or situations (distribu-
tions and tender offers) where- the re-
muneration to be received may be an-
ticipated, in many cases, to be substan-
tially larger than might be customary in
typical brokerage transactions, in which
the difficulties inherent in a dual agency

the terms “distribution™ and
offer” were not clearly defined under the
federal securities laws and that in any
event other remuneration may be dis-
closed in a prospectus or other docu-
ments delivered to a customer.™

One alternative would be to rely solely
on the general agency disclosure require-
ment with respect to source and amount
of other remumeration set forth in Rule
15¢1-4 since 1937. Nevertheless in view
of the strong representations that have
been made as to the administrative diffi-
culties involved in providing disclosure

sider the other purchaser to have effected
& Separate transdction. That conclusion
could not, of course, be reached with re-
spect to the seller who, in the example given,
participated in both transactions.

=15 US.C, 78c(a) (35) .

* The term “distribution,” of course, ap-
pears in other disclosure rules; see, e.g., Secu-
rities Exchange Act Rule 15¢1-8.
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of the type required by Rule 15¢1-4," the
Commission has attempted to reach an
accommodation that both permits the
broker-dealer community to achleve
greater efficiencies in transacting and
adequately protects investors. Accord-
ingly, the basic thrust of the proviso to
paragraph (a) (3) (i) has been retained,
but some modifications have been made.

As adopted, Rule 10b-10 permits the
broker to state on the confirmation that
the source and amount of other remu-
neration is available on request except in
two situations, When the customer has
purchased the security in a transaction
which is part of a distribution in which
the broker is participating or when the
customer has sold the security in re-
sponse- to a tender offer in which the
broker is acting as a so-called “soliciting
dealer,” Rule 10b-10 requires disclosure
of the source and amount of any remu-
neration recelved from any person.

The disclosure requirement in the case
of transactions on behalf of an account
over which the broker exercises invest-
ment discretion has been deleted in large
part because the circumstances which
are most likely to raise questions con-
cerning a broker's impartiality, regard-
less of whether he is exercising invest-
ment discretion, would appear to occur in
the case of distributions and tender
offers.™

While the proviso, even as modified,
may not provide the definiteness sought
by many commentators, it does permit
substantial additional flexibility as com-
pared to the requirements of Rule 15¢c1-4.
On the one hand, in the case of ordinary
brokerage transactions, no disclosure on

#0On several occasions, since early 1075,
some commentators have that
those difficulties arose with the final elimina~
tion of minimum commisaion rates for ex-
change transactions. Though brokerage com-
missions for most exchange transactions were
theorotically fixed by exchange rules until
May 1, 1975, they were, nevertheless, subject
to a practical process of negotiation. See, 8.,
SBecurities Exchange Act Release Nos. 11093
(Nov. 8, 1974) and 11293 (Jan. 23, 1975), 40
FR 7403 (Feb. 20, 1975). Of course, Rule
15¢1-4 only made explicit, in large part, gen-
eral disclosure principles with respect to
dual agency transactions effected in the
over-the-counter market rather than ex-
change transactions, Because In many in-
stances brokerage commissions for over-the-
counter transactions were to those
for exohange transactions, it was frequently
possible to rely on a blanket statement, to
comply with Rule 15c1-4, that a “like” com~
mission was charged the other party. Rule
10b-10 reflects, nevertheless, an effort to
accommodate administrative problems but
also reflects a view that, in some situations,
information as to the commission charged
on the other side of a cross 18 of sufficient
importance to the customer to justify the
expenditure of the time and effort required,

= Experience with Rule 10b-10 and other
proposals (see, e.g., proposed Rule 206(3)-2
under the Investment Advisers Act of 1940,
Investment Advisers Act Release No, 557
(Dec. 2, 1078) ) may assist the Commission in
analyzing concerns in this area, See also In-
vestment Advisers Act Release No. 681 (Apr.
20, 1077), extending temporary Rule 206A-1
until April 30, 1878.
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the confirmations is required as to the
remuneration paid by the other side. On
the other hand, in the case of a transac-
tion effected a&s part of a “special offer-
ing," * or otherwise involving special sell-
ing efforts, it is apparent that disclosure
is required.” The Commission anticipates
that the proviso in modified form could
substantinlly solve the asserted practical
problems encountered in casual trading
without creating unnecessary risks to in-
vestor protection.*

DISCLOSURES BY A BROKER-DEALER
ACTING AS PRINCIPAL

Paragraph (a) (3) (i) of Rule 10b-10,
as originally proposed, set forth various
disclosures to be made by any broker,
dealer, or municipal securities dealer ef-
fecting a transaction, as principal, with a
customer. The Commission has deter-
mined not to retain those requirements
in the form proposed in Rule 10b-10 as
adopted. In light of certain of the com-
ments received, however, the Commis~
sion currently intends to revise certain
of those proposals and to republish them.

MISCELLANEOUS MATTERS
CUSTOMER REQUESTS FOR INFORMATION

Varlous provisions of Rule 10b-10, as
proposed and as adopted, offer broker-
dealers the option of disclosing certain
information on the confirmation or stat-
ing thereon that the information is avail-
able on request. As proposed Rule 10b-

* See, 8., New York Stock Exchange Rule
391.

“ 4 T|he term distribution 15 not defined
either in the Securities Act of 1833 or In the
Securities Exchange Act of 1934 and its mean-
ing and applicabllity to particular persons in
each context should be derived from the
differing purposes for which it {s used.” Mat-
ter of Collins Becurities Corporation, Secu-
ritles Exchange Act Release No. 11768 (Oct.
23, 1995). In the context of Rule 10b-10, “a
distribution is to be distinguished from
ordinary trading transactions and other nor-
mal tonduct of & securities business upon
the basis of the magnitude of the offering
and particularly upon the basls of the sell-
ing efforts and selling methods utilized.
Bruns, Nordeman & Co.,, 40 SEC 852, 680
(1961). See nlso 3 Loss, Securities Regula-
tion 1478, 1597 (1961); 6 Loss, Securities
Regulation 3673, 3766 (1960): Welss, Regis-
tration and Regulation of Brokers and Deal-
ers 113 (1963).

A number of commentators noted that
transactions in connection with distribu-
tions, particularly in the case of offerings
registered under the Securities Act of 1933,
were frequently structured as principal
transactions, and, In those cases, dual agency
disclosure requirements would not apply. Of
course, In the case of offerings registered
under the Securities Act of 1933, the final
prospectus delivered to the customer should
generally set forth the information required
by the proviso with respect to source and
amount of remuneration. Similarly, tender
forms customarily set forth Information with
respoct to fees proposed to be paid to bro-
kers acting as "soliciting dealers.” In such
situations the Information specified in the
proviso need not be separately set forth on
the confirmation.

“8hould experience prove to the con-
trary, however, the provisions of Rule 15¢c1-4
could be reinstated.

10 would have required such requests to
be answered within five business days. A
number of persons stated that the rule
should be more specific as to how and
when requests are to be made and that
under some circumstances five days
would not be sufficient time to answer,
particularly if the request related to a
transaction that occurred a month or
more before the request.

In response to the comments received,
the Commission has modified somewhat
the requirements for customer requests
for information. Paragraph (c¢) of the
rule, as adopted, provides that a broker-
dealer shall give or send requested In-
formation to a customer within five busi-
ness days of the receipt of information
except in the case of requests for infor-
mation pertaining to a transaction ef-
fected more than 30 days before the re-
quest; in that case, the response must
be given or sent within 15 business days.
Furthermore, the rule generally specifies
that requests for information should be
written (although broker-dealers may, of
course, respond to oral requests if they
wish to do s0).

REQUESTS FOR EXEMPTIONS

Beveral commentators briefly discussed
circumstances under which the con-
firmation delivery or disclosure require-
ments, as set forth in proposed Rule 10b-
10, might be further modified. For ex-
ample, one commentator suggested that
simplified confirmation requirements
could be appropriate in connection with
transactions in “money market” invest-
ment company securities. Money market
investment companies permit investors
to place funds, not otherwise invested, in
securities on a short term basis. Some
investors may, for example, desire to In-
vest, on an automatic basis, the proceeds
from the sale of securities in a money
market investment company pending a
determination on long term reinvest-
ment. The Commission believes that
the commentators may be correct in sug-
gesting that there could be a basls, in
very limited circumstances, for making
particular adjustments to the require-
ments of Rule 10b-10. The Commission
does not, however, currently believe it
would be appropriate to attempt to antic-
ipate all such circumstances in draft-
ing Rule 10b-10. A new paragraph (e’
has, however, been inserted in the Rule
to provide that the Commission may ex-
empt any broker or dealer from the re-
quirements of Rule 10b-10 with respect
to specified transactions or classes of
transactions, Paragraph (e) is not in-
tended to supplant the Commission’s in-
terpretive or no-action procedures; it is
intended to provide an opportunity to
make adaptations in the general provi-
sions of Rule 10b-10 in limited circum-
stances and upon the substitution of al-
ternative procedures which are adapted
to implement adequately the investor
protection purposes of the rule.

STATUTORY BAsSIS

The Securities and Exchange Com-
mission acting pursuant to the Act, and
particularly sections 3, 9, 10, 11, 15, 17,
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and 23 thereof (15 U.S.C. T8¢, 781, 78).
78k, 780, T8q, and 78w), hereby adopts
§ 240.10b-10 of Title 17 of the Code of
Federal Regulations effective January 1,
1978, with the exception of paragraphs
(b), (c), (d), and (e), which will be ef-
fective on June 1, 1977, The revisions
made in § 240.10b-10 as originally pro-
posed are either technical in nature or
make less restrictive existing or pro-
posed requirements; accordingly, the
Commission finds, pursuant to the Ad-
ministrative Procedure Act (5 USC,
551 et seq,), that further notice and
public procedure are not necessary, The
Commission is providing for less than
the normal 30-day delay in effectiveness
of paragraphs (b), (¢), (d), and (e) of
the rule in view of the absence of objec~
tions to the confirmation relief proposed
to be afforded under paragraph (b) and
in order to allow brokers an earlier op-
portunity to begin offering periodic
plans under the provisions adopted to-
day.

The Commission also finds that adop-
tion of Rule 10b-10's revised confirma-
tion disclosure and delivery require-
ments should reduce burdens on compe-
tition by making confirmation disclosure
requirements applicable to brokers and
dealers more uniform and by making
available to brokers a simplified confir-
mation procedure in connection with pe-
riodic plans, Furthermore, the Commis-
sion finds that to the extent those re-
quirements impose a burden on compe-
tition such burdens are necessary and
appropriate in furtherance of the pur-
poses of the Act, The timely disclosure to
investors of material information affords
Investors an opportunity to insure that
brokers and dealers appropriately carry
out oblightions to their customers under

the federal securities laws.
By the Commission.
GEORCE A, FITZSIMMONS,
Secretary.
May 5, 1977.

17 CFR Part 240 is amended by adding
new Section 240.10b-10 as follows:

§240.10b<10 Confirmation of transac-
tions.

(a) It shall be unlawful for any broker
or dealer to effect fog or with the sc-
count of a~customer any transaction in,
or to induce the purchase or sale by such
customer of, any security (other than
U.S. Savings Bonds or municipal securi-
ties) unless such broker or dealer, at or
before completion of such transaction,
gives or sends to such customer written
notification discl

(1) Whether he is acting as agent for
such customer, as agent for some other
person, as agent for both such customer
and some other person, or as principal
for his own account; and

(2) The date and time of the transac-
tion for the fact that the time of the
trantaction will be furnished upon writ-
ten request of such customer) and the
identity, price and number of shares or
units (or principal amount) of such se-
curity purchased or sold by such cus-
tomer; and
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(3) If he is acting as agent for such
customer, for some other person, or for
both such customer and some. other
person,

(i) The name of the person from whom
the security was purchased, or to whom
it was sold, for such customer or the fact
that such information will be furnished
upon written request of such customer;
and

(i) The amount of any remuneration
recelved or to be received by him from
such customer in connection with the
transaction unless remuneration paid by
such customer is determined, pursuant
to a written agreement with such cus-
tomer, otherwise than on a transaction
hasis; and

(i) The source and amount of any
other remuneration received or to be re-
celved by him in connection with the
transaction; Provided, however, That if,
in the case of & purchase, the broker was
not participating in & distribution, or in
the case of a sale, was not participating
in a tender offer, the written notification
may state whether any other remunera-
tion has been or will be received and that
the source and amount of such other re-
muneration will be furnished upon writ-
ten request of such customer.

(b) A broker or dealer may effect
transactions for or with the sccount of a
customer without giving or sending to
such customer the written notification
described in paragraph (&) of this sec-
tion (untfl January 1, 1978, § 240.15¢1-4
(r)) if: .

(1) Such transactions are effected
pursuant to a periodic plan; and

(2) Such broker or dealer gives or
sends to such customer within five busi-
ness days after the end of each quarterly
period a written statement disclosing
each purchase or sale, effected for or
with, and each dividend or distribution
credited to. or reinvested for, the ac-
count of such customer (pursuant to the
plan) during the period; the date of each
such transaction; the identity, number
and price of any securities purchased or
sold by such customer in each such
transaction; the total number of shares
of such securities in such customer’s ac-
count; any remuneration received or to
be recelved by the broker or dealer in
connection therewith; and that any
other information required by paragraph
(a) of this section will be furnished upon
written request: Provided, however, That
the quarterly written statement may be
delivered to some other person desig-
nated by the customer for distribution
to the customer.

(¢c) A broker or dealer shall give or
send to a customer information requested
pursuant to this rule within five business
days of receipt of the request: Provided,
however, In the case of information per-
taining to a transaction effected more
than 30 days prior to receipt of the re-
quest, the information shall be given or
sent to the customer within 15 business
days,

(d) For the purposes of this rule,

(1) “Customer” shall not include a
broker or dealer;
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(2) “Completion of the transaction"
shall have the meaning provided in Rule
15c1-1 under the Act;

(3) “Time of the transaction" means
the time of execution. to the extent fea-
sible, of the customer's order;

(4) “Periodic plan” means any written
authorization for a broker acting as
agent to purchase or sell for a customer
& specific security or securities (other
than securities lssued by an open end
investment company or unit investment
trust ‘registered under the Investment
Company Act of 1940), in specific
amounts (calculated in security units or
dollars), at specific time intervals and
setting forth the commissions or charges
to be paid by the customer in connection
therewith (or the manner of calculating
them).

(e) The Commission may exempt any
broker or dealer from the requirements
of paragraphs (a) and (b) of this sec-
tion with regard to specific transactions
or specific classes of transactions for
which the broker or dealer will provide
alternative procedures to effect the pur-
poses of the section; any such exemvtion
may be granted subject to compliance
with such alternative procedures and
unon such other stated terms and con-
ditions as the Commission may impose.

[FR Do¢.77-13058 Filed 5-16-77:8:45 am|)

Title 19—Customs Duties
CHAPTER I—UNITED STATES CUSTOMS
SERVICE

|'T.D, 77-136)
INSPECTION, SEARCH, AND SEIZURE
Customs Regulations Amended

AGENCY: United States Customs Sery-
ice, Treasury.

ACTION: Final rule,

SUMMARY: This rule sets forth Cus-
tems policy that unless required by law
merchandise should only be seized for
Customs violations in those situations
in which seizure is necessary to protect
the revenue of the United States. A
monetary penalty shall be the remedy
for violations of laws enforced by Cus-
toms unless it is determined that sei-
zure is necessary. These amendments are
needed to clarify those situations in
which a monetary penalty should be as-
sessed against the violator rather than
seizing the merchandise.

EFFECTIVE DATE: May 17, 1977,

FOR FURTHER INFORMATION CON-
TACT:

Marvin M. Amernick, Attorney, Regu-
lations and Legal Publications Divi-
sion, 1301 Constitution Avenue NW,,
United States Customs Service, Wash-
ington, D.C. 20229 (202-566-8237).

SUPPLEMENTARY INFORMATION:
BACKGROUND

Section 162.21(a) of the Customs Reg-
ulations (19 CFR 162.21(a)) provides
that any Customs officer having reason-
able cause to believe that any law en-
forced by the Customs Service has been
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